The majority,   however,  would hold that the judge has  somehow exceeded
"appropriate limits  in examining Phelps Dodge's business practices.
That excursion to me bears no relationship to the issues before us on
this appeal.    Much more to the point  is  the existence of employer  hostility
or animus toward an employee,   necessarily strong evidence in determining
discriminatory motivation.    Here the majority agrees with the judge that
the operator displayed  a "specific hostility toward Chacon's protected
activity."      Slip op.   4.

This affirmation of the judge's findings of "obvious animosity"   (2
FMSHRC  1284) was not  disturbed by the majority.     The logic of  the majority's
opinion would compel a holding that  the "substantial evidence of protected
activity, knowledge,  specific hostility,  and coincidental timing present
here....",  found to make out   "a prima facie case that  the adverse actions
against Chacon were motivated,  at least in part,  by discriminatory
reasons,",   (Slip op.   4)   are to be readily discarded if  the discipline
imposed can be in some way found not  to be disparate.

Henceforth, it would appear that  the Secretary must examine all
disciplinary actions  taken by the operator and submit  these  to the
judge who must then evaluate such for  disparity of discipline.     It would
be impossible for a  single miner to prove disparate treatment,  if no basis
for comparison is available.     For the majority to have concluded  that  the
suspension here was proper,  it must have determined  that  only Chacon's
derailment,  of over 3,000 enumerated,   resulted from improper train  opera-
tion.    That is manifestly impossible on this record.    Animus is  to me still
the touchstone in determining motivation,   and its existence here  is  unchal-
lenged.     The majority's approach would  appear,  however,   to border on indeed
requiring impermissible examination of  an operator's "business practices."

In short,  an operator is now apparently granted broad license  to
discipline an employee,  motive notwithstanding.    The moral of  the story
would appear to be that penalizing more than one miner is permissible
under the Act, even discriminatory,   but  a similar exercise of disci-
pline against only one miner would apparently be impermissible.   This
makes no sense as a matter of law or logic.

I therefore dissent.
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A.  E.  Lawson,   Commissioner
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